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ENGROSSED SUBSTI TUTE SENATE BI LL 5375

St ate of WAshi ngt on 58th Legislature 2003 Regul ar Sessi on

By Senate Commttee on Parks, Fish & WIldlife (originally sponsored
by Senators Doumt, Cke, Haugen, Swecker, Prentice, Hale, Reardon and
Rasnussen)

READ FI RST TI ME 03/ 04/ 03.

AN ACT Relating to regulatory reform of the hydraulic project
approval program anending RCW 77.55.100; adding new sections to
chapter 77.55 RCW and creating a new section.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature finds that one of the
state's primary fish habitat protection statutes is the hydraulic
project approval program This programis one of the state's ol dest
environmental regulatory progranms, and as a consequence it has been
devel oped in an increnental manner over many decades.

The | egislature further finds that federal review of proposed in-
wat er projects under provisions of the endangered species act are in
nost conditions the equivalent of requirenents under the state's
hydraulic project approval process, and that requiring projects to
recei ve dual approvals causes project delays, is redundant, and may
|l ead to conflicting project conditions.

The legislature further finds that it would benefit the departnent
of fish and wldlife, the regulated community, and the fisheries
resources of the state if this inportant regulatory program were
i nproved with neasures to inprove its efficiency and predictability, as
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well as its coordination with the many | ocal, state, and federal fish
and habitat protection statutes and regul atory prograns that have been
created since the inception of the hydraulic project approval program
The legislature therefore intends to inprove the process of
regul ating construction in state waters with policy neasures that
i nprove predictability for entities that work in state waters, and nake
the best use of limted state resources by ensuring that regulatory
reviews of in-water construction are nade in an efficient nmanner.

NEW SECTION. Sec. 2. A new section is added to chapter 77.55 RCW
to read as foll ows:

(1)(a) The departnment nust devel op general permts for common or
routine activities to inprove the predictability and efficiency of the
hydraul i ¢ project approval program At a m ninmum the departnent nust,
by Decenber 2004, devel op general permts for the followi ng activities:

(1) Routine repair and nmaintenance of existing over-water
servi ceabl e structures, including replacenent of up to sixty pilings;

(i) Mnor dredging of up to ten yards of sedinment froman existing
channel , berthing area, or boat ranp;

(1i1) Routine repair and mai ntenance of tide gates;

(1v) Construction of nooring dol phins and fender pilings;

(v) Routine repair, maintenance, or replacenent of road and hi ghway
structures such as cul verts and ditches;

(vi) Routine repair and mai ntenance of bridges; and

(vii) Ceotechnical or exploratory work conducted as part of project
pl anni ng or devel opnent.

(b) The departnent nmay devel op additional general permts for in-
wat er construction activities as avail able resources all ow

(2) General permts nust contain conditions necessary to protect
fish life, and nust <clearly delineate predictable conditions and
restrictions that project applicants may incorporate into project
desi gn and construction. The departnent nust develop, in consultation
with an advisory commttee, conmon technical provisions that nust be
incorporated into general conditions for each general permt.

(3) The departnent shall post electronically and otherw se nake
generally available the followng information for each general permt:

(a) A description of activities covered,
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(b) The conditions and practices a project applicant nmust followto
recei ve coverage under the permt; and

(c) A notice of intent form for use by applicants to include
information on project |location and habitat types affected.

(4) To receive coverage under a general permt, a project applicant
nmust :

(a) Send a notice of intent to follow the conditions of a general
permt to the departnent twenty-one days before construction is to
begi n; and

(b) Post the general permt promnently at the worksite.

(5) Wthin ten days of receipt of a notice of intent froma project
applicant, the departnment nust notify the applicant of the status of
general permt coverage.

NEW SECTION. Sec. 3. A new section is added to chapter 77.55 RCW
to read as foll ows:

(1) Certain federal, state, and local regulatory review processes
may provide review and protection of fish life that is equivalent to
the review provided by the departnent under this chapter. This may
i nclude, anong other permts, federal review of a project under the
endangered species act (16 U . S.C. Sec. 1531 et seq.), a federal permt
under section 404 of the federal water pollution control act (33 U S. C
Sec. 1251 et seq.), state review of a project under section 401 of the
federal water pollution control act (33 U S. C. Sec. 1251 et seq.), or
| ocal governnent review of a project to protect critical areas under
RCW 36. 70A. 060 or shorelines under chapter 90.58 RCW

(2) At any point in project devel opnent or permtting, an applicant
may submt to the departnent a notice of intent to proceed under an
equi val ent regul atory review. The notice nust include a description of
the project, the habitat inpacted, and the equivalent permts required
for the project. The departnent's regional manager of the hydraulic
project approval program shall make a determ nation regarding the
equi valency of other regulatory permts wthin fifteen days of

receiving the notice. If the notice of equivalency is approved, the
project is exenpt from the requirenent to receive hydraulic project
approval under this chapter. |[If the notice of equivalency is denied,

t he departnment nust provide the applicant, in witing, specific reasons
why the other regulatory reviews will not adequately protect fish life.
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(3) Upon request by a county or city, the departnent shall certify
that a county or city, through its inplementation of critical areas
protections, including fish and wldlife habitat conservation areas,
under RCW 36. 70A. 060, or developnent regulations inplenmenting an
adopted and approved shoreline master program under chapter 90.58 RCW
provi des equivalent review and protection for fish life to that
ot herwi se provided by the departnent through issuance of a hydraulic
project approval. A city or county may request certification for al
hydraulic projects or certain hydraulic project types. | f
certification is approved, project types specified in the certification
and within the jurisdiction of the city or county are exenpt fromthe
requi renent to receive hydraulic project approval under this chapter.
If the departnent rejects the request for certification, it shall
provide in witing a statenent of how and why the regulations do not
provi de equi val ent protection for fish life, and provi de
recomendations that would result in equival ency.

(4) Any person aggrieved by a decision under subsection (2) or (3)
of this section may appeal the decision according to the provisions of
chapter 34.05 RCW

NEW SECTION. Sec. 4. A new section is added to chapter 77.55 RCW
to read as foll ows:

The departnent nust devel op procedures to ensure consistency of
application of hydraulic project approval conditions, to include the

fol | ow ng:
(1) Common technical conditions for saltwater and freshwater
proj ects. These comon technical conditions nust, at a mninmum

address all owabl e i n-water work periods, and nust recogni ze the need to
mai ntain an economcally conpetitive waterfront business and port
community, and nust neet the needs of infrastructure devel opnent as
defined in RCW 90. 74. 010;

(2) Internal departmental permt review procedures that pronote
consi stency within and between regions; and

(3) Habitat protection guidance for regional staff that result in
predi ctable permt conditions for project applicants.

NEW SECTION. Sec. 5. A new section is added to chapter 77.55 RCW
to read as foll ows:
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(1) An expedited dispute resolution process is created to resolve
di sputes regarding hydraulic project approvals issued under this
chapter. The expedited dispute resolution process may be initiated by
a project applicant at any point prior to issuance of the final
hydraul i c project approval. Wen a project applicant requests review
under the expedited dispute resolution process, the forty-five day
period for permt issuance is suspended until the review process is
conpl et e.

(2) Wien a project applicant requests the expedited dispute
resol ution process, the departnment nust convene an expedited dispute
resolution process commttee within fourteen days. The expedited
di spute resol ution process conmttee consists of four nenbers:

(a) The project contractor or engineer;

(b) A departnent engineer;

(c) The departnent's regional program manager; and

(d) An engineer or public works official designated by the |oca
government with jurisdiction over the project.

(3) The expedited dispute resolution process conmttee nust conduct
a project review to determ ne whether the conditions in the proposed
hydraul i ¢ project approval are reasonable and necessary to protect fish
life. By mpjority vote, the commttee mnmay accept the permt
conditions, reject the permt conditions and return the permt to the
departnent for subsequent review, or determne alternative conditions
to be included in the final hydraulic project approval permt.
Deci sions of the commttee are binding on the departnent.

(4) The departnent nust provide to each project applicant notice of
the applicant's right to an expedited dispute resolution conference,

and the procedures for informal and formal appeal. This information
must al so i ncl ude:
(a) Contact information for the departnent enployee who wll be

review ng the project;

(b) Contact information for the departnent's regional program
manager responsible for overseeing the regional hydraulic project
activities at any point prior to the approval or denial of a hydraulic
proj ect approval;

(c) The proper address to which requests for expedited dispute
resol uti on nust be sent; and
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(d) The proper address to which infornmal or formal appeals nust be
sent.

Sec. 6. RCW77.55.100 and 2002 ¢ 368 s 2 are each anended to read
as follows:

(1) In the event that any person or governnent agency desires to
construct any form of hydraulic project or perform other work within
the bed of any state waters that will use, divert, obstruct, or change
the natural flow or bed of any of the salt or fresh waters of the
state, such person or governnent agency shall, before comencing
construction or work thereon and to ensure the proper protection of
fish life, secure the approval of the departnent as to the adequacy of
the neans proposed for the protection of fish life. This approva
shal | not be unreasonably w thheld or unreasonably conditioned.

(2)(a) The departnent shall grant or deny approval of a standard
permt within forty-five calendar days of the receipt of a conplete
application and notice of conpliance with any applicable requirenents
of the state environnmental policy act, nmade in the manner prescribed in
this section. The permt must contain provisions allowng for mnor
nodi fications to the plans and specifications wthout requiring
rei ssuance of the permt.

(b) The applicant may docunent receipt of application by filing in
person or by registered mail. A conplete application for approva
shal |l contain general plans for the overall project, conplete plans and
specifications of the proposed construction or work within the nean
hi gher high water line in salt water or within the ordinary high water
line in fresh water, and conplete plans and specifications for the
proper protection of fish life.

(c) The forty-five day requirenent shall be suspended if:

(1) After ten working days of receipt of the application, the
applicant remains unavail able or unable to arrange for a tinely field
eval uation of the proposed project;

(ii) The site is physically inaccessible for inspection; or

(ti1) The applicant requests delay. |Imedi ately upon determ nation
that the forty-five day period is suspended, the departnent shall
notify the applicant in witing of the reasons for the del ay.

(d) For purposes of this section, "standard permt" neans a witten
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permt issued by the departnent when the conditions under subsections
(3) and (5)(b) of this section are not net.

(3)(a) The departnment may issue an expedited witten permt in
those instances where normal permt processing would result in
significant hardship for the applicant or unacceptable damage to the
environnent. In cases of immnent danger, the departnent shall issue
an expedited witten permt, upon request, for work to repair existing
structures, nove obstructions, restore banks, protect property, or
protect fish resources. Expedited permt requests require a conplete
witten application as provided in subsection (2)(b) of this section
and shall be issued within fifteen cal endar days of the receipt of a
conplete witten application. Approval of an expedited permt is valid
for up to sixty days fromthe date of issuance.

(b) For the purposes of this subsection, "inmnent danger"” neans a
threat by weather, water flow, or other natural conditions that is
likely to occur wthin sixty days of a request for a permt
appl i cation.

(c) The departnent nmay not require the provisions of the state
environnental policy act, chapter 43.21C RCW to be net as a condition
of issuing a permt under this subsection.

(d) The departnent or the county legislative authority may
determine if an inmnent danger exists. The county |egislative
authority shall notify the departnment, in witing, if it determ nes
that an i mm nent danger exi sts.

(4) Approval of a standard permt is valid for a period of up to
five years from date of issuance. The permttee nust denonstrate
substantial progress on construction of that portion of the project
relating to the approval within two years of the date of issuance. |If
the departnent denies approval, the departnent shall provide the
applicant, in witing, a statenent of the specific reasons why and how
t he proposed project would adversely affect fish |ife. Protection of
fish life shall be the only ground upon whi ch approval nmay be denied or
condi ti oned. Chapter 34.05 RCW applies to any denial of project
approval , condi ti onal approval , or requi renents for proj ect
nodi fi cati on upon which approval may be conti ngent.

(5 (a) In case of an energency arising fromweather or streamfl ow
conditions or other natural conditions, the departnment, through its
aut hori zed representatives, shall issue inmedi ately, upon request, oral
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approval for renoving any obstructions, repairing existing structures,
restoring streambanks, or to protect property threatened by the stream
or a change in the stream flow w thout the necessity of obtaining a
witten approval prior to conmmencing worKk. Conditions of an oral
approval to protect fish life shall be established by the departnent
and reduced to witing wthin thirty days and conplied with as provi ded
for inthis section. Oal approval shall be granted i mredi ately, upon
request, for a stream crossing during an energency situation.

(b) For purposes of this section and RCW 77.55.110, "energency"
means an immediate threat to |ife, the public, property, or of
envi ronment al degradati on.

(c) The departnment or the county legislative authority nay declare
and conti nue an energency when one or nore of the criteria under (b) of
this subsection are net. The county legislative authority shall
imedi ately notify the departnent if it declares an energency under
t his subsecti on.

(6) (a) The departnment shall, at the request of a county, devel op
renewabl e five-year nmaintenance approval agreenents, consistent with
conprehensive flood control managenent plans adopted wunder the
authority of RCW 86.12.200, or other watershed plan approved by a
county legislative authority, to allow for work on public and private
property for bank stabilization, bridge repair, renoval of sand bars
and debris, channel maintenance, and other flood damage repair and
reduction activity wunder agreed-upon conditions and tines wthout
obtaining permts for specific projects.

(b) The departnent shall, at the request of any person or
governnment agency, develop a renewable five-year maintenance approva
agreenent or a hydraulic project approval mtigation agreenent to all ow
for work on public and private property for bank stabilization, bridge
repair, renoval of sandbars and debris, channel nmaintenance, and ot her
fl ood danmage repair and reduction activity under reasonabl e agreed-upon
conditions and tines without obtaining permts for specific projects.

(7) This section shall not apply to the construction of any form of
hydraulic project or other work which diverts water for agricultura
irrigation or stock watering purposes authorized under or recogni zed as
being valid by the state's water codes, or when such hydraulic project
or other work is associated with streanbank stabilization to protect
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farm and agricultural land as defined in RCW 84.34.020. These
irrigation or stock watering diversion and streanbank stabilization
projects shall be governed by RCW 77.55. 110.

A | andscape nmanagenent plan approved by the departnent and the
departnent of natural resources under RCW 76.09.350(2), shall serve as
a hydraulic project approval for the life of the plan if fish are
sel ected as one of the public resources for coverage under such a plan.

(8) For the purposes of this section and RCW77.55. 110, "bed" neans
the land below the ordinary high water lines of state waters. Thi s
definition does not include irrigation ditches, canals, storm water
run-of f devices, or other artificial watercourses except where they
exist in a natural watercourse that has been altered by nman.

(9) The phrase "to construct any form of hydraulic project or
perform other work" does not include the act of driving across an
established ford. Driving across streanms or on wetted stream beds at
areas other than established fords requires approval. Wrk within the
ordinary high water line of state waters to construct or repair a ford
or crossing requires approval.

(10) For the purposes of this section, "sandbars"” includes, but is
not limted to, sand, gravel, rock, silt, and sedinents.

~-- END ---
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